
Chapter 24  

Dear Prof., page 751: Edited Cases 

[By the Editors] 

As noted in the “Dear Prof.” box on page 737 of the text, Delaware courts regard themselves 

as deciding cases rather than establishing sweeping precedents. The result frequently is very 

long cases. We chose to include tightly edited versions in the case back. Longer, but still 

edited, versions of the facts appear below and your teacher may choose to assign them. 

CHEFF v. MATHES, page 737 

Supreme Court of Delaware 

199 A.2d 548 (1964) 

 

Holland Furnace Company, a corporation of the State of Delaware, manufactures […] home 

heating equipment. At the time of the relevant transactions, the board of directors was 

composed of the seven individual defendants. Mr. Cheff had been Holland's Chief Executive 

Officer since 1933, received an annual salary of $ 77,400, and personally owned 6,000 shares 

of the company. He was also a director. Mrs. Cheff, the wife of Mr. Cheff, was a daughter of 

the founder of Holland and had served as a director since 1922.She personally owned 5,804 

shares of Holland and owned 47.9 percent of Hazelbank United Interest, Inc. Hazelbank is an 

investment vehicle for Mrs. Cheff and members of the Cheff-Landwehr family group, which 

owned 164,950 shares of the 883,585 outstanding shares of Holland. As a director, Mrs. 

Cheff received a compensation of $ 200.00 for each monthly board meeting, whether or not 

she attended the meeting. 

The third director, Edgar P. Landwehr, is the nephew of Mrs. Cheff and personally owned 

24,010 shares of Holland and 8.6 percent of the outstanding shares of Hazelbank. He received 

no compensation from Holland other than the monthly director's fee. 

Robert H. Trenkamp is an attorney who first represented Holland in 1946. In May 1953, he 

became a director of Holland and acted as general counsel for the company. During the 

period in question, he received no retainer from the company, but did receive substantial 

sums for legal services rendered the company. Apart from the above-described payments, he 

received no compensation from Holland other than the monthly director's fee. He owned 200 

shares of Holland Furnace stock. Although he owned no shares of Hazelbank, at the time 

relevant to this controversy, he was serving as a director and counsel of Hazelbank. 

John D. Ames was then a partner in the Chicago investment firm of Bacon, Whipple & Co. 

and joined the board at the request of Mr. Cheff. During the periods in question, his stock 

ownership varied between ownership of no shares to ownership of 300 shares. He was 

considered by the other members of the Holland board to be the financial advisor to the 

board. He received no compensation from Holland other than the normal director's fee. 

[Mr. Ralph G. Boalt and Mr. George Spatta were outside directors and became members of 

the board of directors at request or Mr. Cheff]… Apart from the normal director's fee, he 

received no compensation from Holland for his services. 



The board of directors of Hazelbank included the five principal shareholders: Mrs. Cheff; 

Leona Kolb, who was Mrs. Cheff's daughter; Mr. Landwehr; Mrs. Bowles, who was Mr. 

Landwehr's sister; Mrs. Putnam, who was also Mr. Landwehr's sister; Mr. Trenkamp; and Mr. 

William DeLong, an accountant. 

… 

During the first five months of 1957, the monthly trading volume of Holland's stock on the 

New York Stock Exchange ranged between 10,300 shares to 24,200 shares. In the last week 

of June 1957, however, the trading increased to 37,800 shares, with a corresponding increase 

in the market price. In June of 1957, Mr. Cheff met with Mr. Arnold H. Maremont, who was 

President of Maremont Automotive Products, Inc. and Chairman of the boards of Motor 

Products Corporation and Allied Paper Corporation. Mr. Cheff testified, on deposition, that 

Maremont generally inquired about the feasibility of merger between Motor Products and 

Holland. Mr. Cheff testified that, in view of the difference in sales practices between the two 

companies, he informed Mr. Maremont that a merger did not seem feasible. In reply, Mr. 

Maremont stated that, in the light of Mr. Cheff's decision, he had no further interest in 

Holland nor did he wish to buy any of the stock of Holland. 

None of the members of the board apparently connected the interest of Mr. Maremont [until] 

when Maremont called Ames in July of 1957 to inform the latter that Maremont then owned 

55,000 shares of Holland stock. At this juncture, no requests for change in corporate policy 

were made, and Maremont made no demand to be made a member of the board of Holland. 

Ames reported the above information to the board at its July 30, 1957 meeting. Because of 

the position now occupied by Maremont, the board elected to investigate the financial and 

business history of Maremont and corporations controlled by him. Apart from the 

documentary evidence produced by this investigation, which will be considered infra, Staal 

testified, on deposition, that "leading bank officials" had indicated that Maremont "had been a 

participant, or had attempted to be, in the liquidation of a number of companies."… 

On August 23, 1957, at the request of Maremont, a meeting was held between Mr. Maremont 

and Cheff. At this meeting, Cheff was informed that Motor Products then owned 

approximately 100,000 shares of Holland stock. Maremont then made a demand that he be 

named to the board of directors, but Cheff refused to consider it… 

… Substantial unrest was present among the employees of Holland as a result of the threat of 

Maremont to seek control of Holland. Thus, Mr. Cheff testified that the field organization 

was considering leaving in large numbers because of a fear of the consequences of a 

Maremont acquisition; he further testified that approximately "25 of our key men" were lost 

as the result of the unrest engendered by the Maremont proposal. Staal, corroborating Cheff's 

version, stated that a number of branch managers approached him for reassurances that 

Maremont was not going to be allowed to successfully gain control. Moreover, at 

approximately this time, the company was furnished with a Dun and Bradstreet report, which 

indicated the practice of Maremont to achieve quick profits by sales or liquidations of 

companies acquired by him. The defendants were also supplied with an income statement of 

Motor Products, Inc., showing a loss of $ 336,121.00 for the period in 1957. 

On August 30, 1957, the board was informed by Cheff of Maremont's demand to be placed 

upon the board and of Maremont's belief that the retail sales organization of Holland was 



obsolete. The board was also informed of the results of the investigation by Cheff and Staal. 

Predicated upon this information, the board authorized the purchase of company stock on the 

market with corporate funds, ostensibly for use in a stock option plan. 

Subsequent to this meeting, substantial numbers of shares were purchased and, in addition, 

Mrs. Cheff made alternate personal purchases of Holland stock. As a result of purchases by 

Maremont, Holland and Mrs. Cheff, the market price rose. On September 13, 1957, 

Maremont wrote to each of the directors of Holland and requested a broad engineering survey 

to be made for the benefit of all stockholders. During September, Motor Products released its 

annual report, which indicated that the investment in Holland was "special situation" as 

opposed to the normal policy of placing the funds of Motor Products into "an active 

company". On September 4th, Maremont proposed to sell his current holdings of Holland to 

the corporation for $ 14.00 a share. However, because of delay in responding to this offer, 

Maremont withdrew the offer. At this time, Mrs. Cheff was obviously quite concerned over 

the prospect of a Maremont acquisition, and had stated her willingness to expend her personal 

resources to prevent it. 

On September 30, 1957, Motor Products Corporation, by letter to Mrs. Bowles, made a buy-

sell offer to Hazelbank. At the Hazelbank meeting of October 3, 1957, Mrs. Bowles 

presented the letter to the board. The board took no action, but referred the proposal to its 

finance committee. Although Mrs. Bowles and Mrs. Putnam were opposed to any acquisition 

of Holland stock by Hazelbank, Mr. Landwehr conceded that a majority of the board were in 

favor of the purchase. Despite this fact, the finance committee elected to refer the offer to the 

Holland board on the grounds that it was the primary concern of Holland. 

Thereafter, Mr. Trenkamp arranged for a meeting with Maremont, which occurred on 

October 14 -- 15, 1957, in Chicago. Prior to this meeting, Trenkamp was aware of the 

intentions of Hazelbank and Mrs. Cheff to purchase all or portions of the stock then owned 

by Motor Products if Holland did not so act. As a result of the meeting, there was a tentative 

agreement on the part of Motor Products to sell its 155,000 shares at $ 14.40 per share. On 

October 23, 1957, at a special meeting of the Holland board, the purchase was considered. 

All directors, except Spatta, were present. The dangers allegedly posed by Maremont were 

again reviewed by the board. Trenkamp and Mrs. Cheff agree that the latter informed the 

board that either she or Hazelbank would purchase part or all of the block of Holland stock 

owned by Motor Products if the Holland board did not so act. The board was also informed 

that in order for the corporation to finance the purchase, substantial sums would have to be 

borrowed from commercial lending institutions. A resolution authorizing the purchase of 

155,000 shares from Motor Products was adopted by the board. The price paid was in excess 

of the market price prevailing at the time, and the book value of the stock was approximately 

$ 20.00 as compared to approximately $ 14.00 for the net quick asset value. The transaction 

was subsequently consummated. The stock option plan mentioned in the minutes has never 

been implemented. In 1959, Holland stock reached a high of $ 15.25 a share. 

On February 6, 1958, plaintiffs, owners of 60 shares of Holland stock, filed a derivative suit 

in the court below naming all of the individual directors of Holland, Holland itself and Motor 

Products Corporation as defendants. The complaint alleged that all of the purchases of stock 

by Holland in 1957 were for the purpose of insuring the perpetuation of control by the 

incumbent directors. The complaint requested that the transaction between Motor Products 

and Holland be rescinded and, secondly, that the individual defendants account to Holland for 



the alleged damages. Since Motor Products was never served with process, the initial remedy 

became inapplicable. Ames was never served nor did he enter an appearance. 

After trial, the Vice Chancellor found the following facts: (a) Holland directly sells to retail 

consumers by means of numerous branch offices. There were no intermediate dealers. (b) 

Immediately prior to the complained-of transactions, the sales and earnings of Holland had 

declined and its marketing practices were under investigation by the Federal Trade 

Commission. (c) Mr. Cheff and Trenkamp had received substantial sums as Chief Executive 

and attorney of the company, respectively. (d) Maremont, on August 23rd, 1957, demanded a 

place on the board. (e) At the October 14th meeting between Trenkamp, Staal and Maremont, 

Trenkamp and Staal were authorized to speak for Hazelbank and Mrs. Cheff as well as 

Holland. Only Mr. Cheff, Mrs. Cheff, Mr. Landwehr, and Mr. Trenkamp clearly understood, 

prior to the October 23rd meeting, that either Hazelbank or Mrs. Cheff would have utilized 

their funds to purchase the Holland stock if Holland had not acted. (g) There was no real 

threat posed by Maremont and no substantial evidence of intention by Maremont to liquidate 

Holland. (h) Any employee unrest could have been caused by factors other than Maremont's 

intrusion and "only one important employee was shown to have left, and his motive for 

leaving is not clear." (1) The Court rejected the stock option plan as a meaningful rationale 

for the purchase from Maremont or the prior open market purchases. 

The Court then found that the actual purpose behind the purchase was the desire to perpetuate 

control, but because of its finding that only the four above-named directors knew of the 

"alternative", the remaining directors were exonerated. No appeal was taken by plaintiffs 

from that decision. 

An examination of the record indicates that a substantial portion of the evidence presented to 

the Vice Chancellor consisted of deposition testimony and documentary evidence. The only 

individuals who testified personally (aside from a financial expert) were Mr. Cheff, 

Trenkamp and Staal. Depositions of the other directors were introduced, but no deposition 

was taken from Maremont… 

_____ 
 

UNOCAL CORP. v. MESA PETROLEUM, page 744 

Supreme Court of Delaware 

493 A.2d 946 (1985) 

 

The factual background of this matter bears a significant relationship to its ultimate outcome. 

On April 8, 1985, Mesa, the owner of approximately 13% of Unocal's stock, commenced a 

two-tier “front loaded” cash tender offer for 64 million shares, or approximately 37%, of 

Unocal's outstanding stock at a price of $54 per share... However, pursuant to an order 

entered by the United States District Court for the Central District of California on April 26, 

1985, Mesa issued a supplemental proxy statement to Unocal's stockholders disclosing that 

the securities offered in the second-step merger would be highly subordinated, and that 

Unocal's capitalization would differ significantly from its present structure… 

Unocal's board consists of eight independent outside directors and six insiders. It met on 

April 13, 1985, to consider the Mesa tender offer. Thirteen directors were present, and the 



meeting lasted nine and one-half hours. The directors were given no agenda or written 

materials prior to the session. However, detailed presentations were made by legal counsel 

regarding the board's obligations under both Delaware corporate law and the federal 

securities laws. The board then received a presentation from Peter Sachs on behalf of 

Goldman Sachs & Co. (Goldman Sachs) and Dillon, Read & Co. (Dillon Read) discussing 

the bases for their opinions that the Mesa proposal was wholly inadequate. Mr. Sachs opined 

that the minimum cash value that could be expected from a sale or orderly liquidation for 

100% of Unocal's stock was in excess of $60 per share. In making his presentation, Mr. 

Sachs showed slides outlining the valuation techniques used by the financial advisors, and 

others, depicting recent business combinations in the oil and gas industry. The Court of 

Chancery found that the Sachs presentation was designed to apprise the directors of the scope 

of the analyses performed rather than the facts and numbers used in reaching the conclusion 

that Mesa's tender offer price was inadequate. 

Mr. Sachs also presented various defensive strategies available to the board if it concluded 

that Mesa's two-step tender offer was inadequate and should be opposed. One of the devices 

outlined was a self-tender by Unocal for its own stock with a reasonable price range of $70 to 

$75 per share. The cost of such a proposal would cause the company to incur $6.1—6.5 

billion of additional debt, and a presentation was made informing the board of Unocal's 

ability to handle it. The directors were told that the primary effect of this obligation would be 

to reduce exploratory drilling, but that the company would nonetheless remain a viable entity. 

The eight outside directors, comprising a clear majority of the thirteen members present, then 

met separately with Unocal's financial advisors and attorneys. Thereafter, they unanimously 

agreed to advise the board that it should reject Mesa's tender offer as inadequate, and that 

Unocal should pursue a self-tender to provide the stockholders with a fairly priced alternative 

to the Mesa proposal. The board then reconvened and unanimously adopted a resolution 

rejecting as grossly inadequate Mesa's tender offer. Despite the nine and one-half hour length 

of the meeting, no formal decision was made on the proposed defensive self-tender. 

On April 15, the board met again with four of the directors present by telephone and one 

member still absent. This session lasted two hours. Unocal's Vice President of Finance and its 

Assistant General Counsel made a detailed presentation of the proposed terms of the 

exchange offer. A price range between $70 and $80 per share was considered, and ultimately 

the directors agreed upon $72. The board was also advised about the debt securities that 

would be issued, and the necessity of placing restrictive covenants upon certain corporate 

activities until the obligations were paid. The board's decisions were made in reliance on the 

advice of its investment bankers, including the terms and conditions upon which the 

securities were to be issued. Based upon this advice, and the board's own deliberations, the 

directors unanimously approved the exchange offer. Their resolution provided that if Mesa 

acquired 64 million shares of Unocal stock through its own offer (the Mesa Purchase 

Condition), Unocal would buy the remaining 49% outstanding for an exchange of debt 

securities having an aggregate par value of $72 per share. The board resolution also stated 

that the offer would be subject to other conditions that had been described to the board at the 

meeting, or which were deemed necessary by Unocal's officers, including the exclusion of 

Mesa from the proposal (the Mesa exclusion). Any such conditions were required to be in 

accordance with the “purport and intent” of the offer. 

Unocal's exchange offer was commenced on April 17, 1985, and Mesa promptly challenged 

it by filing this suit in the Court of Chancery. On April 22, the Unocal board met again and 



was advised by Goldman Sachs and Dillon Read to waive the Mesa Purchase Condition as to 

50 million shares. This recommendation was in response to a perceived concern of the 

shareholders that, if shares were tendered to Unocal, no shares would be purchased by either 

offeror. The directors were also advised that they should tender their own Unocal stock into 

the exchange offer as a mark of their confidence in it. 

Another focus of the board was the Mesa exclusion. Legal counsel advised that under 

Delaware law Mesa could only be excluded for what the directors reasonably believed to be a 

valid corporate purpose. The directors' discussion centered on the objective of adequately 

compensating shareholders at the “back-end” of Mesa's proposal, which the latter would 

finance with “junk bonds”. To include Mesa would defeat that goal, because under the 

proration aspect of the exchange offer (49%) every Mesa share accepted by Unocal would 

displace one held by another stockholder. Further, if Mesa were permitted to tender to 

Unocal, the latter would in effect be financing Mesa's own inadequate proposal. 

… 

On April 29, 1985, the Vice Chancellor temporarily restrained Unocal from proceeding with 

the exchange offer unless it included Mesa. The trial court recognized that directors could 

oppose, and attempt to defeat, a hostile takeover which they considered adverse to the best 

interests of the corporation. However, the Vice Chancellor decided that in a selective 

purchase of the company's stock, the corporation bears the burden of showing: (1) a valid 

corporate purpose, and (2) that the transaction was fair to all of the stockholders, including 

those excluded. 

Unocal immediately sought certification of an interlocutory appeal to this Court pursuant to 

Supreme Court Rule 42(b). On May 1, 1985, the Vice Chancellor declined to certify the 

appeal on the grounds that the decision granting a temporary restraining order did not decide 

a legal issue of first impression, and was not a matter to which the decisions of the Court of 

Chancery were in conflict. 

…[T]he Court of Chancery was scheduled to hold a preliminary injunction hearing on May 8 

at which there would be an enlarged record on the various issues, […] and should have an 

opportunity to consider [the following issues]: 

a) Does the directors' duty of care to the corporation extend to protecting the corporate 

enterprise in good faith from perceived depredations of others, including persons who may 

own stock in the company? 

b) Have one or more of the plaintiffs, their affiliates, or persons acting in concert with them, 

either in dealing with Unocal or others, demonstrated a pattern of conduct sufficient to justify 

a reasonable inference by defendants that a principle objective of the plaintiffs is to achieve 

selective treatment for themselves by the repurchase of their Unocal shares at a substantial 

premium? 

c) If so, may the directors of Unocal in the proper exercise of business judgment employ the 

exchange offer to protect the corporation and its shareholders from such tactics? See Pogostin 

v. Rice, Del.Supr., 480 A.2d 619 (1984). 

d) If it is determined that the purpose of the exchange offer was not illegal as a matter of law, 



have the directors of Unocal carried their burden of showing that they acted in good faith? 

See Martin v. American Potash & Chemical Corp., 33 Del.Ch. 234, 92 A.2d 295 at 302. 

After the May 8 hearing the Vice Chancellor issued an unreported opinion on May 13, 1985 

granting Mesa a preliminary injunction. Specifically, the trial court noted that “[t]he parties 

basically agree that the directors' duty of care extends to protecting the corporation from 

perceived harm whether it be from third parties or shareholders.” The trial court also 

concluded in response to the second inquiry in the Supreme Court's May 2 order, that 

“[a]lthough the facts, ... do not appear to be sufficient to prove that Mesa's principle objective 

is to be bought off at a substantial premium, they do justify a reasonable inference to the 

same effect.” 

As to the third and fourth questions posed by this Court, the Vice Chancellor stated that they 

“appear to raise the more fundamental issue of whether directors owe fiduciary duties to 

shareholders who they perceive to be acting contrary to the best interests of the corporation as 

a whole.” While determining that the directors' decision to oppose Mesa's tender offer was 

made in a good faith belief that the Mesa proposal was inadequate, the court stated that the 

business judgment rule does not apply to a selective exchange offer such as this. 

On May 13, 1985 the Court of Chancery certified this interlocutory appeal to us as a question 

of first impression, and we accepted it on May 14... 

_____ 
 

REVLON, INC. v. MacANDREWS & FORBES HOLDINGS, INC., page 749 

Supreme Court of Delaware 

506 A.2d 173 (1986) 

 

[…] Ronald O. Perelman, chairman of the board and chief executive officer of Pantry Pride, 

met with his counterpart at Revlon, Michel C. Bergerac, to discuss a friendly acquisition of 

Revlon by Pantry Pride. Perelman suggested a price in the range of $ 40-50 per share, but the 

meeting ended with Bergerac dismissing those figures as considerably below Revlon's 

intrinsic value. All subsequent Pantry Pride overtures were rebuffed, perhaps in part based on 

Mr. Bergerac's strong personal antipathy to Mr. Perelman. 

Thus, on August 14, Pantry Pride's board authorized Perelman to acquire Revlon, either 

through negotiation in the $ 42-$ 43 per share range, or by making a hostile tender offer at $ 

45. Perelman then met with Bergerac and outlined Pantry Pride's alternate approaches. 

Bergerac remained adamantly opposed to such schemes and conditioned any further 

discussions of the matter on Pantry Pride executing a standstill agreement prohibiting it from 

acquiring Revlon without the latter's prior approval. 

On August 19, the Revlon board met specially to consider the impending threat of a hostile 

bid by Pantry Pride. At the meeting, Lazard Freres, Revlon's investment banker, advised the 

directors that $ 45 per share was a grossly inadequate price for the company. Felix Rohatyn 

and William Loomis of Lazard Freres explained to the board that Pantry Pride's financial 

strategy for acquiring Revlon would be through "junk bond" financing followed by a break-

up of Revlon and the disposition of its assets. With proper timing, according to the experts, 

such transactions could produce a return to Pantry Pride of $ 60 to $ 70 per share, while a 



sale of the company as a whole would be in the "mid 50" dollar range. Martin Lipton, special 

counsel for Revlon, recommended two defensive measures: first, that the company 

repurchase up to 5 million of its nearly 30 million outstanding shares; and second, that it 

adopt a Note Purchase Rights Plan. Under this plan, each Revlon shareholder would receive 

as a dividend one Note Purchase Right (the Rights) for each share of common stock, with the 

Rights entitling the holder to exchange one common share for a $ 65 principal Revlon note at 

12% interest with a one-year maturity. The Rights would become effective whenever anyone 

acquired beneficial ownership of 20% or more of Revlon's shares, unless the purchaser 

acquired all the company's stock for cash at $ 65 or more per share. In addition, the Rights 

would not be available to the acquiror, and prior to the 20% triggering event the Revlon 

board could redeem the rights for 10 cents each. Both proposals were unanimously adopted. 

Pantry Pride made its first hostile move on August 23 with a cash tender offer for any and all 

shares of Revlon at $ 47.50 per common share and $ 26.67 per preferred share, subject to (1) 

Pantry Pride's obtaining financing for the purchase, and (2) the Rights being redeemed, 

rescinded or voided. 

The Revlon board met again on August 26. The directors advised the stockholders to reject 

the offer. Further defensive measures also were planned. On August 29, Revlon commenced 

its own offer for up to 10 million shares, exchanging for each share of common stock 

tendered one Senior Subordinated Note (the Notes) of $ 47.50 principal at 11.75% interest, 

due 1995, and one-tenth of a share of $ 9.00 Cumulative Convertible Exchangeable Preferred 

Stock valued at $ 100 per share. Lazard Freres opined that the notes would trade at their face 

value on a fully distributed basis. Revlon stockholders tendered 87 percent of the outstanding 

shares (approximately 33 million), and the company accepted the full 10 million shares on a 

pro rata basis. The new Notes contained covenants which limited Revlon's ability to incur 

additional debt, sell assets, or pay dividends unless otherwise approved by the "independent" 

(non-management) members of the board. 

At this point, both the Rights and the Note covenants stymied Pantry Pride's attempted 

takeover. The next move came on September 16, when Pantry Pride announced a new tender 

offer at $ 42 per share, conditioned upon receiving at least 90% of the outstanding stock. 

Pantry Pride also indicated that it would consider buying less than 90%, and at an increased 

price, if Revlon removed the impeding Rights. While this offer was lower on its face than the 

earlier $ 47.50 proposal, Revlon's investment banker, Lazard Freres, described the two bids 

as essentially equal in view of the completed exchange offer. 

The Revlon board held a regularly scheduled meeting on September 24. The directors 

rejected the latest Pantry Pride offer and authorized management to negotiate with other 

parties interested in acquiring Revlon. Pantry Pride remained determined in its efforts and 

continued to make cash bids for the company, offering $ 50 per share on September 27, and 

raising its bid to $ 53 on October 1, and then to $ 56.25 on October 7. 

In the meantime, Revlon's negotiations with Forstmann and the investment group Adler & 

Shaykin had produced results. The Revlon directors met on October 3 to consider Pantry 

Pride's $ 53 bid and to examine possible alternatives to the offer. Both Forstmann and Adler 

& Shaykin made certain proposals to the board. As a result, the directors unanimously agreed 

to a leveraged buyout by Forstmann. The terms of this accord were as follows: each 

stockholder would get $ 56 cash per share; management would purchase stock in the new 

company by the exercise of their Revlon "golden parachutes"; Forstmann would assume 



Revlon's $ 475 million debt incurred by the issuance of the Notes; and Revlon would redeem 

the Rights and waive the Notes covenants for Forstmann or in connection with any other 

offer superior to Forstmann's. The board did not actually remove the covenants at the October 

3 meeting, because Forstmann then lacked a firm commitment on its financing, but accepted 

the Forstmann capital structure, and indicated that the outside directors would waive the 

covenants in due course. Part of Forstmann's plan was to sell Revlon's Norcliff Thayer and 

Reheis divisions to American Home Products for $335 million. Before the merger, Revlon 

was to sell its cosmetics and fragrance division to Adler & Shaykin for $ 905 million. These 

transactions would facilitate the purchase by Forstmann or any other acquiror of Revlon. 

When the merger, and thus the waiver of the Notes covenants, was announced, the market 

value of these securities began to fall. The Notes, which originally traded near par, around 

100, dropped to 87.50 by October 8. One director later reported (at the October 12 meeting) a 

"deluge" of telephone calls from irate noteholders, and on October 10 the Wall Street Journal 

reported threats of litigation by these creditors. 

Pantry Pride countered with a new proposal on October 7, raising its $ 53 offer to $ 56.25, 

subject to nullification of the Rights, a waiver of the Notes covenants, and the election of 

three Pantry Pride directors to the Revlon board, [but the offer was rejected again and the 

movement became more hostile]... 

Again privately armed with Revlon data, Forstmann met on October 11 with Revlon's special 

counsel and investment banker. On October 12, Forstmann made a new $ 57.25 per share 

offer, based on several conditions. The principal demand was a lock-up option to purchase 

Revlon's Vision Care and National Health Laboratories divisions for $ 525 million, some $ 

100-$ 175 million below the value ascribed to them by Lazard Freres, if another acquiror got 

40% of Revlon's shares. Revlon also was required to accept a no-shop provision. The Rights 

and Notes covenants had to be removed as in the October 3 agreement. There would be a $ 

25 million cancellation fee to be placed in escrow, and released to Forstmann if the new 

agreement terminated or if another acquiror got more than 19.9% of Revlon's stock. Finally, 

there would be no participation by Revlon management in the merger. In return, Forstmann 

agreed to support the par value of the Notes, which had faltered in the market, by an 

exchange of new notes. Forstmann also demanded immediate acceptance of its offer, or it 

would be withdrawn. The board unanimously approved Forstmann's proposal because: (1) it 

was for a higher price than the Pantry Pride bid, (2) it protected the noteholders, and (3) 

Forstmann's financing was firmly in place. The board further agreed to redeem the rights and 

waive the covenants on the preferred stock in response to any offer above $ 57 cash per 

share. The covenants were waived, contingent upon receipt of an investment banking opinion 

that the Notes would trade near par value once the offer was consummated. 

Pantry Pride, which had initially sought injunctive relief from the Rights plan on August 22, 

filed an amended complaint on October 14 challenging the lock-up, the cancellation fee, and 

the exercise of the Rights and the Notes covenants. Pantry Pride also sought a temporary 

restraining order to prevent Revlon from placing any assets in escrow or transferring them to 

Forstmann. Moreover, on October 22, Pantry Pride again raised its bid, with a cash offer of $ 

58 per share conditioned upon nullification of the Rights, waiver of the covenants, and an 

injunction of the Forstmann lock-up. 

On October 15, the Court of Chancery prohibited the further transfer of assets, and eight 

days later enjoined the lock-up, no-shop, and cancellation fee provisions of the agreement. 



The trial court concluded that the Revlon directors had breached their duty of loyalty by 

making concessions to Forstmann, out of concern for their liability to the noteholders, 

rather than maximizing the sale price of the company for the stockholders' benefit. 

MacAndrews & Forbes Holdings, Inc. v. Revlon, Inc., 501 A.2d at 1249-50. 

_____ 
 

PARAMOUNT COMMUNICATIONS, INC. v. TIME, INC., page 756 

Supreme Court of Delaware 

571 A.2d 1140 (1989) 

 

Time is a Delaware corporation with its principal offices in New York City. Time's 

traditional business is publication of magazines and books; however, Time also provides pay 

television programming through its Home Box Office, Inc. and Cinemax subsidiaries. In 

addition, Time owns and operates cable television franchises through is subsidiary, American 

Television and Communication Corporation. During the relevant time period, Time's board 

consisted of sixteen directors. Twelve of the directors were "outside," nonemployee directors. 

Four of the directors were also officers of the company. The outside directors included: 

James F. Bere, chairman of the board and CEO of Borg-Warner Corporation (Time director 

since 1979); Clifford J. Grum, president and CEO of Temple-Inland, Inc. (Time director 

since 1980); Henry C. Goodrich, former chairman of Sonat, Inc. (Time director since 1978); 

Matina S. Horner, then president of Radcliffe College (Time director since 1975); David T. 

Kearns, chairman and CEO of Xerox Corporation (Time director since 1978); Donald S. 

Perkins, former chairman of Jewel Companies, Inc. (Time director since 1979); Michael D. 

Dingman, chairman and CEO of The Henley Group, Inc. (Time director since 1978); Edward 

S. Finkelstein, chairman and CEO of R.H. Macy & Co. (Time director since 1984); John R. 

Opel, former chairman and CEO of IBM Corporation (Time director since 1984); Arthur 

Temple, chairman of Temple-Inland, Inc. (Time director since 1983); Clifton R. Wharton, Jr., 

chairman and CEO of Teachers Insurance and Annuity Association -- College Retirement 

Equities Fund (Time director since 1982); and Henry R. Luce III, president of The Henry 

Luce Foundation Inc. (Time director since 1967). Mr. Luce, the son of the founder of Time, 

individually and in a representative capacity controlled 4.2% of the outstanding Time stock. 

The inside officer directors were: J. Richard Munro, Time's chairman and CEO since 1980: 

N.J. Nicholas, Jr., president and chief operating officer of the company since 1986; Gerald 

M. Levin, vice chairman of the board; and Jason D. McManus, editor-in-chief of Time 

magazine and a board member since 1988.  

As early as 1983 and 1984, Time's executive board began considering expanding Time's 

operations into the entertainment industry. In 1987, Time established a special committee of 

executives to consider and propose corporate strategies for the 1990s. The consensus of the 

committee was that Time should move ahead in the area of ownership and creation of video 

programming… Some of Time's outside directors, especially Luce and Temple, had opposed 

this move as a threat to the editorial integrity and journalistic focus of Time. Despite this 

concern, the board recognized that a vertically integrated video enterprise to complement 

Time's existing HBO and cable networks would better enable it to compete on a global basis. 

In late spring of 1987, a meeting took place between Steve Ross, CEO of Warner Brothers, 

and Nicholas of Time, […but] [u]ltimately the parties abandoned this plan, determining that 

it was impractical for several reasons, chief among them being tax considerations. 



On August 11, 1987, Gerald M. Levin, Time's vice chairman and chief strategist, wrote J. 

Richard Munro a confidential memorandum in which he strongly recommended a strategic 

consolidation with Warner. In June 1988, Nicholas and Munro sent to each outside director a 

copy of the "comprehensive long-term planning document" prepared by the committee of 

Time executives that had been examining strategies for the 1990s. The memo included 

reference to and a description of Warner as a potential acquisition candidate. 

Thereafter, Munro and Nicholas held meetings with Time's outside directors to discuss, 

generally, long-term strategies for Time, and specifically, a combination with Warner. Nearly 

a year later, Time's board reached the point of serious discussion of the "nuts and bolts" of a 

consolidation with an entertainment company. On July 21, 1988, Time's board met, with all 

outside directors present. The meeting's purpose was to consider Time's expansion into the 

entertainment industry on a global scale. Management presented the board with a profile of 

various entertainment companies in addition to Warner, including Disney, 20th Century Fox, 

Universal, and Paramount. 

Without any definitive decision on choice of a company, the board approved in principle a 

strategic plan for Time's expansion. The board gave management the "go-ahead" to continue 

discussions with Warner concerning the possibility of a merger… 

The board's consensus was that a merger of Time and Warner was feasible, but only if Time 

controlled the board of the resulting corporation and thereby preserved a management 

committed to Time's journalistic integrity. To accomplish this goal, the board stressed the 

importance of carefully defining in advance the corporate governance provisions that would 

control the resulting entity. Some board members expressed concern over whether such a 

business combination would place Time "in play." The board discussed the wisdom of 

adopting further defensive measures to lessen such a possibility.  

Of a wide range of companies considered by Time's board as possible merger candidates, 

Warner Brothers, Paramount, Columbia, M.C.A., Fox, MGM, Disney, and Orion, the board, 

in July 1988, concluded that Warner was the superior candidate for a consolidation. Warner 

stood out on a number of counts… 

In August 1988, Levin, Nicholas, and Munro, acting on instructions from Time's board, 

continued to explore a business combination with Warner. By letter dated August 4, 1988, 

management informed the outside directors of proposed corporate governance provision to be 

discussed with Warner. The provisions incorporated the recommendations of several of 

Time's outside directors. 

From the outset, Time's board favored an all-cash or cash and securities acquisition of 

Warner as the basis for consolidation. Bruce Wasserstein, Time's financial advisor, also 

favored an outright purchase of Warner. However, Steve Ross, Warner's CEO, was adamant 

that a business combination was only practicable on a stock-for-stock basis… 

Eventually Time acquiesced in Warner's insistence on a stock-for-stock deal, but talks broke 

down over corporate governance issues. Time wanted Ross' position as a co-CEO to be 

temporary and wanted Ross to retire in five years. Ross, however, refused to set a time for his 

retirement and viewed Time's proposal an indicating a lack of confidence in his leadership. 

Warner considered it vital that their executives and creative staff not perceive Warner as 

selling out to Time. Time's request of a guarantee that Time would dominate the CEO 



succession was objected to as inconsistent with the concept of a Time-Warner merger "of 

equals." Negotiations ended when the parties reached an impasse. Time's board refused to 

compromise on its position on corporate governance. Time, and particularly its outside 

directors, viewed the corporate governance provisions as critical for preserving the "Time 

Culture" through a pro-Time management at the top. See supra note 4. 

Throughout the fall of 1988 Time pursued its plan of expansion into the entertainment field; 

Time held informal discussions with several companies, including Paramount, Capital 

Cities/ABC approached Time to propose a merger. Talks terminated, however, when Capital 

Cities/ABC suggested that it was interested in purchasing Time or in controlling the resulting 

board. Time steadfastly maintained it was not placing itself up for sale. 

Warner and Time resumed negotiations in January 1989. The catalyst for the resumption of 

talks was a private dinner between Steve Ross and Time outside director, Michael Dingman. 

Dingman was able to convince Ross that the transitional nature of the proposed co-CEO 

arrangement did not reflect a lack of confidence in Ross. Ross agreed that this course was 

best for the company and a meeting between Ross and Munro resulted. Ross agreed to retire 

in five years and let Nicholas succeed him. Negotiations resumed and many of the details of 

the original stock-for-stock exchange agreement remained intact. In addition, Time's senior 

management agreed to long-term contracts. 

Time insider directors Levin and Nicholas met with Warner's financial advisors to decide 

upon a stock exchange ratio. Time's board had recognized the potential need to pay a 

premium in the stock ratio in exchange for dictating the governing arrangement of the new 

Time-Warner. Levin and outside director Finkelstein were the primary proponents of paying 

a premium to protect the "Time Culture." The board discussed premium rates of 10%, 15% 

and 20%. Wasserstein also suggested paying a premium for Warner due to Warner's rapid 

growth rate. The market exchange ratio of Time stock for Warner stock was .38 in favor of 

Warner. Warner's financial advisors informed it's board that any exchange rate over .400 was 

a fair deal and any exchange rate over .450 was "one hell of a deal." The parties ultimately 

agreed upon an exchange rate favoring Warner of .465. On that basis, Warner stockholders 

would have owned approximately 62% of the common stock of Time-Warner. 

On March 3, 1989, Time's board, with all but one director in attendance, met and 

unanimously approved the stock-for-stock merger with Warner. Warner's board likewise 

approved the merger. The agreement called for Warner to be merged into a wholly-owned 

Time subsidiary with Warner becoming the surviving corporation. The common stock of 

Warner would then be converted into common stock of Time at the agreed upon ratio. 

Thereafter, the name of Time would be changed to Time-Warner, Inc. 

The rules of the New York Stock Exchange required that Time's issuance of shares to 

effectuate the merger be approved by a vote of Time's stockholders. The Delaware General 

Corporation Law required approval of the merger by a majority of the Warner stockholders. 

Delaware law did not require any vote by Time stockholders. The Chancellor concluded that 

the agreement was the product of "an arms-length negotiation between two parties seeking 

individual advantage through mutual action." 

The resulting company would have a 24-member board, with 12 members representing each 

corporation. The company would have co-CEO's, at first Ross and Munro, then Ross and 

Nicholas, and finally, after Ross' retirement, by Nicholas alone. The board would create an 



editorial committee with a majority of members representing Time. A similar entertainment 

committee would be controlled by Warner board members. A two-thirds supermajority vote 

was required to alter CEO successions but an earlier proposal to have supermajority 

protection for the editorial committee was abandoned. Warner's board suggested raising the 

compensation levels for Time's senior management under the new corporation. Warner's 

management, as with most entertainment executives, received higher salaries than 

comparable executives in news journalism. Time's board, however, rejected Warner's 

proposal to equalize the salaries of the two management teams. 

At its March 3, 1989 meeting, Time's board adopted several defensive tactics. Time entered 

an automatic share exchange agreement with Warner. Time would receive 17,292,747 shares 

of Warner's outstanding common stock (9.4%) and Warner would receive 7,080,016 shares 

of Time's outstanding common stock (11.1%). Either party could trigger the exchange. Time 

sought out and paid for "confidence" letters from various banks with which it did business. In 

these letters, the banks promised not to finance any third-party attempt to acquire Time… 

Time's board simultaneously established a special committee of outside directors, Finkelstein, 

Kearns, and Opel, to oversee the merger. The committee's assignment was to resolve any 

impediments that might arise in the course of working out the details of the merger and its 

consummation. 

Time representatives lauded the lack of debt to the United States Senate and to the President 

of the United States. Public reaction to the announcement of the merger was positive. Time-

Warner would be a media colossus with international scope. The board scheduled the 

stockholder vote for June 23; and a May 1 record date was set. On May 24, 1989, Time sent 

out extensive proxy statements to the stockholders regarding the approval vote on the merger. 

In the meantime, with the merger proceeding without impediment, the special committee had 

concluded, shortly after its creation, that it was not necessary either to retain independent 

consultants, legal or financial, or even to meet. Time's board was unanimously in favor of the 

proposed merger with Warner; and, by the end of May, the Time-Warner merger appeared to 

an accomplished fact. 

On June 7, 1989, these wishful assumptions were shattered by Paramount's surprising 

announcement of its all-cash offer to purchase all outstanding shares of Time for $ 175 per 

share. The following day, June 8, the trading price of Time's stock rose from $ 126 to $ 170 

per share. Paramount's offer was said to be "fully negotiable."  

Time found Paramount's "fully negotiable" offer to be in fact subject to at least three 

conditions. First, Time had to terminate its merger agreement and stock exchange agreement 

with Warner, and remove certain other of its defensive devices, including the redemption of 

Time's shareholder rights. Second, Paramount had to obtain the required cable franchise 

transfers from Time in a fashion acceptable to Paramount in its sole discretion. Finally, the 

offer depended upon a judicial determination that section 203 of the General Corporate Law 

of Delaware (The Delaware Anti-Takeover Statute) was inapplicable to any Time-Paramount 

merger. While Paramount's board had been privately advised that it could take months, 

perhaps over a year, to forge and consummate the deal, Paramount's board publicly 

proclaimed its ability to close the offer by July 5, 1989. Paramount executives later conceded 

that none of its directors believed that July 5th was a realistic date to close the transaction. 



On June 8, 1989, Time formally responded to Paramount's offer. Time's chairman and CEO, 

J. Richard Munro, sent an aggressively worded letter to Parmount's CEO, Martin Davis. 

Munro's letter attacked Davis' personal integrity and called Paramount's offer "smoke and 

mirrors." Time's nonmanagement directors were not shown the letter before it was sent. 

However, at a board meeting that same day, all members endorsed management's response as 

well as the letter's content. 

Over the following eight days, Time's board met three times to discuss Paramount's $ 175 

offer. The board viewed Paramount's offer as inadequate and concluded that its proposed 

merger with Warner was the better course of action. Therefore, the board declined to open 

any negotiations with Paramount and held steady its course toward a merger with Warner. 

In June, Time's board of directors met several times. During the course of their June 

meetings, Time's outside directors met frequently without management, officers or directors 

being present. At the request of the outside directors, corporate counsel was present during 

the board meetings  [1148]  and, from time to time, the management directors were asked to 

leave the board sessions. During the course of these meeting, Time's financial advisors 

informed the board that, on an auction basis, Time's per share value was materially higher 

than Warner's $ 175 per share offer. After this advice, the board concluded that Paramount's $ 

175 offer was inadequate. 

At these June meetings, certain Time directors expressed their concern that Time 

stockholders would not comprehend the long-term benefits of the Warner merger. Large 

quantities of Time shares were held by institutional investors. The board feared that even 

though there appeared to be wide support for the Warner transaction, Paramount's cash 

premium would be a tempting prospect to these investors. In mid-June, Time sought 

permission from the New York Stock Exchange to alter its rules and allow the Time-Warner 

merger to proceed without stockholder approval. Time did so at Warner's insistence. The 

New York Stock Exchange rejected Time's request on June 15; and on that day, the value of 

Time stock reached $ 182 per share. 

The following day, June 16, Time's board met to take up Paramount's offer. The board's 

prevailing belief was that Paramount's bid posed a threat to Time's control of its own destiny 

and retention of the "Time Culture." Even after Time's financial advisors made another 

presentation of Paramount and its business attributes, Time's board maintained its position 

that a combination with Warner offered greater potential for Time. Warner provided Time a 

much desired production capability and an established international marketing chain. Time's 

advisors suggested various options, including defensive measures. The board considered and 

rejected the idea of purchasing Paramount in a "Pac Man" defense. The board considered 

other defenses, including a recapitalization, the acquisition of another company, and a 

material change in the present capitalization structure or dividend policy. The board 

determined to retain its same advisors even in light of the changed circumstances. The board 

rescinded its agreement to pay its advisors a bonus based on the consummation of the Time-

Warner merger and agreed to pay a flat fee for any advice rendered. Finally, Time's board 

formally rejected Paramount's offer.  

At the same meeting, Time's board decided to recast its consolidation with Warner into an 

outright cash and securities acquisition of Warner by Time; and Time so informed Warner. 

Time accordingly restructured its proposal to acquire Warner as follows: Time would make 

an immediate all-cash offer for 51% of Warner's outstanding stock at $ 70 per share. The 



remaining 49% would be purchased at some later date for a mixture of cash and securities 

worth $ 70 per share. To provide the funds required for its outright acquisition of Warner, 

Time would assume 7-10 billion dollars worth of debt, thus eliminating one of the principal 

transaction-related benefits of the original merger agreement. Nine billion dollars of the total 

purchase price would be allocated to the purchase of Warner's goodwill. 

Warner agreed but insisted on certain terms. Warner sought a control premium and 

guarantees that the governance provisions found in the original merger agreement would 

remain intact. Warner further sought agreements that Time would not employ its poison pill 

against Warner and that, unless enjoined, Time would be legally bound to complete the 

transaction. Time's board agreed to these last measures only at the insistence of Warner. For 

its part, Time was assured of its ability to extend its  [1149]  efforts into production areas and 

international markets, all the while maintaining the Time identity and culture. The Chancellor 

found the initial Time-Warner transaction to have been negotiated at arms length and the 

restructured Time-Warner transaction to have resulted from Paramount's offer and its 

expected effect on a Time shareholder vote. 

On June 23, 1989, Paramount raised its all-cash offer to buy Time's outstanding stock to $ 

200 per share. Paramount still professed that all aspects of the offer were negotiable. Time's 

board met on June 26, 1989 and formally rejected Paramount's $ 200 per share second offer. 

The board reiterated its belief that, despite the $ 25 increase, the offer was still inadequate. 

the Time board maintained that the Warner transaction offered a greater long-term value for 

the stockholders and, unlike Paramount's offer, did not pose a threat to Time's survival and its 

"culture." Paramount then filed this action in the Court of Chancery. 

_____ 
 

PARAMOUNT COMMUNICATIONS, INC. v. QVC NETWORK, INC., page 759 

Supreme Court of Delaware 

637 A.2d 34 (1993) 
 

I. FACTS 

The Court of Chancery Opinion contains a detailed recitation of its factual findings in this 

matter. Court of Chancery Opinion, 635 A.2d at 1246-1258. [...] The following summary is 

drawn from the findings of fact set forth in the Court of Chancery Opinion and our 

independent review of the record.  

Paramount is a Delaware corporation with its principal offices in New York City. 

Approximately 118 million shares of Paramount's common stock are outstanding and traded 

on the New York Stock Exchange. The majority of Paramount's stock is publicly held by 

numerous unaffiliated investors. Paramount owns and operates a diverse group of 

entertainment businesses, including motion picture and television studios, book publishers, 

professional sports teams and amusement parks. 

There are 15 persons serving on the Paramount Board. Four directors are officer-employees 

of Paramount: Martin S. Davis ("Davis"), Paramount's Chairman and Chief Executive Officer 

since 1983; Donald Oresman ("Oresman"), Executive Vice-President, Chief Administrative 

Officer, and General Counsel; Stanley R. Jaffe, President and Chief Operating Officer; and 



Ronald L. Nelson, Executive Vice President and Chief Financial Officer. Paramount's 11 

outside directors are distinguished and experienced business persons who are present or 

former senior executives of public corporations or financial institutions.  

Viacom is a Delaware corporation with its headquarters in Massachusetts. Viacom is 

controlled by Sumner M. Redstone ("Redstone"), its Chairman and Chief Executive Officer, 

who owns indirectly approximately 85.2 percent of Viacom's voting Class A stock and 

approximately 69.2 percent of Viacom's nonvoting Class B stock through National 

Amusements, Inc. ("NAI"), an entity 91.7 percent owned by Redstone. Viacom has a wide 

range of entertainment operations, including a number of well-known cable television 

channels such as MTV, Nickelodeon, Showtime, and The Movie Channel. Viacom's equity 

co-investors in the Paramount-Viacom transaction include NYNEX Corporation and 

Blockbuster Entertainment Corporation. 

QVC is a Delaware corporation with its headquarters in West Chester, Pennsylvania. QVC 

has several large stockholders, including Liberty Media Corporation, Comcast Corporation, 

Advance Publications, Inc., and Cox Enterprises Inc. Barry Diller ("Diller"), the Chairman 

and Chief Executive Officer of QVC, is also a substantial stockholder. QVC sells a variety of 

merchandise through a televised shopping channel. QVC has several equity co-investors in its 

proposed combination with Paramount including BellSouth Corporation and Comcast 

Corporation. 

Beginning in the late 1980s, Paramount investigated the possibility of acquiring or merging 

with other companies in the entertainment, media, or communications industry. Paramount 

considered such transactions to be desirable, and perhaps necessary, in order to keep pace 

with competitors in the rapidly evolving field of entertainment and communications. 

Consistent with its goal of strategic expansion, Paramount made a tender offer for Time Inc. 

in 1989, but was ultimately unsuccessful. See Paramount Communications, Inc. v. Time Inc., 

Del. Supr., 571 A.2d 1140 (1990) ("Time-Warner"). 

Although Paramount had considered a possible combination of Paramount and Viacom as 

early as 1990, recent efforts to explore such a transaction began at a dinner meeting between 

Redstone and Davis on April 20, 1993[,]…, [and] serious negotiations began taking place in 

early July. 

It was tentatively agreed that Davis would be the chief executive officer and Redstone would 

be the controlling stockholder of the combined company, but the parties could not reach 

agreement on the merger price and the terms of a stock option to be granted to Viacom. With 

respect to price, Viacom offered a package of cash and stock (primarily Viacom Class B 

nonvoting stock) with a market value of approximately $ 61 per share, but Paramount wanted 

at least $ 70 per share. 

Shortly after negotiations broke down in July 1993, two notable events occurred. First, Davis 

apparently learned of QVC's potential interest in Paramount, and told Diller over lunch on 

July 21, 1993, that Paramount was not for sale. Second, the market value of Viacom's Class B 

nonvoting stock increased from $ 46.875 on July 6 to $ 57.25 on August 20. QVC claims 

(and Viacom disputes) that this price increase was caused by open market purchases of such 

stock by Redstone or entities controlled by him. 



On August 20, 1993, discussions between Paramount and Viacom resumed... After a short 

hiatus, the parties negotiated in earnest in early September, and performed due diligence with 

the assistance of their financial advisors, Lazard Freres & Co. ("Lazard") for Paramount and 

Smith Barney for Viacom. On September 9, 1993, the Paramount Board was informed about 

the status of the negotiations and was provided information by Lazard, including an analysis 

of the proposed transaction. 

On September 12, 1993, the Paramount Board met again and unanimously approved the 

Original Merger Agreement whereby Paramount would merge with and into Viacom. The 

terms of the merger provided that each share of Paramount common stock would be 

converted into 0.10 shares of Viacom Class A voting stock, 0.90 shares of Viacom Class B 

nonvoting stock, and $ 9.10 in cash. In addition, the Paramount Board agreed to amend its 

"poison pill" Rights Agreement to exempt the proposed merger with Viacom. The Original 

Merger Agreement also contained several provisions designed to make it more difficult for a 

potential competing bid to succeed. We focus, as did the Court of Chancery, on three of these 

defensive provisions: a "no-shop" provision (the "No-Shop Provision"), the Termination Fee, 

and the Stock Option Agreement. 

… 

After the execution of the Original Merger Agreement and the Stock Option Agreement on 

September 12, 1993, Paramount and Viacom announced their proposed merger. In a number 

of public statements, the parties indicated that the pending transaction was a virtual certainty. 

Redstone described it as a "marriage" that would "never be torn asunder" and stated that only 

a "nuclear attack" could break the deal. Redstone also called Diller and John Malone of Tele-

Communications Inc., a major stockholder of QVC, to dissuade them from making a 

competing bid. 

Despite these attempts to discourage a competing bid, Diller sent a letter to Davis on 

September 20, 1993, proposing a merger in which QVC would acquire Paramount for 

approximately $ 80 per share, consisting of 0.893 shares of QVC common stock and $ 30 in 

cash. QVC also expressed its eagerness to meet with Paramount to negotiate the details of a 

transaction. When the Paramount Board met on September 27, it was advised by Davis that 

the Original Merger Agreement prohibited Paramount from having discussions with QVC (or 

anyone else) unless certain conditions were satisfied. In particular, QVC had to supply 

evidence that its proposal was not subject to financing contingencies. The Paramount Board 

was also provided information from Lazard describing QVC and its proposal. 

On October 5, 1993, QVC provided Paramount with evidence of QVC's financing. The 

Paramount Board then held another meeting on October 11, and decided to authorize 

management to meet with QVC. Davis also informed the Paramount Board that Booz-Allen 

& Hamilton ("Booz-Allen"), a management consulting firm, had been retained to assess, inter 

alia, the incremental earnings potential from a Paramount-Viacom merger and a Paramount-

QVC merger. Discussions proceeded slowly, however, due to a delay in Paramount signing a 

confidentiality agreement. In response to Paramount's request for information, QVC provided 

two binders of documents to Paramount on October 20. 

On October 21, 1993, QVC filed this action and publicly announced an $ 80 cash tender offer 

for 51 percent of Paramount's outstanding shares (the "QVC tender offer"). Each remaining 

share of Paramount common stock would be converted into 1.42857 shares of QVC common 



stock in a second-step merger. The tender offer was conditioned on, among other things, the 

invalidation of the Stock Option Agreement, which was worth over $ 200 million by that 

point. QVC contends that it had to commence a tender offer because of the slow pace of the 

merger discussions and the need to begin seeking clearance under federal antitrust laws. 

Confronted by QVC's hostile bid, which on its face offered over $ 10 per share more than the 

consideration provided by the Original Merger Agreement, Viacom realized that it would 

need to raise its bid in order to remain competitive. Within hours after QVC's tender offer 

was announced, Viacom entered into discussions with Paramount concerning a revised 

transaction. These discussions led to serious negotiations concerning a comprehensive 

amendment to the original Paramount-Viacom transaction. In effect, the opportunity for a 

"new deal" with Viacom was at hand for the Paramount Board. With the QVC hostile bid 

offering greater value to the Paramount stockholders, the Paramount Board had considerable 

leverage with Viacom. 

At a special meeting on October 24, 1993, the Paramount Board approved the Amended 

Merger Agreement and an amendment to the Stock Option Agreement. The Amended Merger 

Agreement was, however, essentially the same as the Original Merger Agreement, except that 

it included a few new provisions. One provision related to an $ 80 per share cash tender offer 

by Viacom for 51 percent of Paramount's stock, and another changed the merger 

consideration so that each share of Paramount would be converted into 0.20408 shares of 

Viacom Class A voting stock, 1.08317 shares of Viacom Class B nonvoting stock, and 

0.20408 shares of a new series of Viacom convertible preferred stock. The Amended Merger 

Agreement also added a provision giving Paramount the right not to amend its Rights 

Agreement to exempt Viacom if the Paramount Board determined that such an amendment 

would be inconsistent with its fiduciary duties because another offer constituted a "better 

alternative." Finally, the Paramount Board was given the power to terminate the Amended 

Merger Agreement if it withdrew its recommendation of the Viacom transaction or 

recommended a competing transaction. 

Although the Amended Merger Agreement offered more consideration to the Paramount 

stockholders and somewhat more flexibility to the Paramount Board than did the Original 

Merger Agreement, the defensive measures designed to make a competing bid more difficult 

were not removed or modified.  In particular, there is no evidence in the record that 

Paramount sought to use its newly-acquired leverage to eliminate or modify the No-Shop 

Provision, the Termination Fee, or the Stock Option Agreement when the subject of 

amending the Original Merger Agreement was on the table. 

Viacom's tender offer commenced on October 25, 1993, and QVC's tender offer was formally 

launched on October 27, 1993. Diller sent a letter to the Paramount Board on October 28 

requesting an opportunity to negotiate with Paramount, and Oresman responded the 

following day by agreeing to meet. The meeting, held on November 1, was not very fruitful, 

however, after QVC's proposed guidelines for a "fair bidding process" were rejected by 

Paramount on the ground that "auction procedures" were inappropriate and contrary to 

Paramount's contractual obligations to Viacom. 

On November 6, 1993, Viacom unilaterally raised its tender offer price to $ 85 per share in 

cash and offered a comparable increase in the value of the securities being proposed in the 

second-step merger. At a telephonic meeting held later that day, the Paramount Board agreed 

to recommend Viacom's higher bid to Paramount's stockholders. 



QVC responded to Viacom's higher bid on November 12 by increasing its tender offer to $ 90 

per share and by increasing the securities for its second-step merger by a similar amount. In 

response to QVC's latest offer, the Paramount Board scheduled a meeting for November 15, 

1993. Prior to the meeting, Oresman sent the members of the Paramount Board a document 

summarizing the "conditions and uncertainties" of QVC's offer. One director testified that 

this document gave him a very negative impression of the QVC bid. 

At its meeting on November 15, 1993, the Paramount Board determined that the new QVC 

offer was not in the best interests of the stockholders. The purported basis for this conclusion 

was that QVC's bid was excessively conditional. The Paramount Board did not communicate 

with QVC regarding the status of the conditions because it believed that the No-Shop 

Provision prevented such communication in the absence of firm financing. Several 

Paramount directors also testified that they believed the Viacom transaction would be more 

advantageous to Paramount's future business prospects than a QVC transaction. Although a 

number of materials were distributed to the Paramount Board describing the Viacom and 

QVC transactions, the only quantitative analysis of the consideration to be received by the 

stockholders under each proposal was based on then-current market prices of the securities 

involved, not on the anticipated value of such securities at the time when the stockholders 

would receive them.  

The preliminary injunction hearing in this case took place on November 16, 1993. On 

November 19, Diller wrote to the Paramount Board to inform it that QVC had obtained 

financing commitments for its tender offer and that there was no antitrust obstacle to the 

offer. On November 24, 1993, the Court of Chancery issued its decision granting a 

preliminary injunction in favor of QVC and the plaintiff stockholders. This appeal followed. 

_____ 
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… 

FACTUAL AND PROCEDURAL BACKGROUND 

Before the merger at issue, Lyondell Chemical Company ("Lyondell") was the third largest 

independent, publicly traded chemical company in North America. Dan Smith ("Smith") was 

Lyondell's Chairman and CEO. Lyondell's other ten directors were independent and many 

were, or had been, CEOs of other large, publicly traded companies. Basell AF ("Basell") is a 

privately held Luxembourg company owned by Leonard Blavatnik ("Blavatnik") through his 

ownership of Access Industries. Basell is in the business of polyolefin technology, production 

and marketing.  

In April 2006, Blavatnik told Smith that Basell was interested in acquiring Lyondell. A few 

months later, Basell sent a letter to Lyondell's board offering $ 26.50 - $ 28.50 per share. 

Lyondell determined that the price was inadequate and that it was not interested in selling. 

During the next year, Lyondell prospered and no potential acquirors expressed interest in the 

company. In May 2007, an Access affiliate filed a Schedule 13D with the Securities and 

Exchange Commission disclosing its right to acquire an 8.3% block of Lyondell stock owned 



by Occidental Petroleum Corporation. The Schedule 13D also disclosed Blavatnik's interest 

in possible transactions with Lyondell.  

In response to the Schedule 13D, the Lyondell board immediately convened a special 

meeting. The board recognized that the 13D signaled to the market that the company was "in 

play," but the directors decided to take a "wait and see" approach. A few days later, Apollo 

Management, L.P. contacted Smith to suggest a management-led LBO, but Smith rejected 

that proposal. In late June 2007, Basell announced that it had entered into a $ 9.6 billion 

merger agreement with Huntsman Corporation ("Huntsman"), a specialty chemical company. 

Basell apparently reconsidered, however, after Hexion Specialty Chemicals, Inc. made a 

topping bid for Huntsman. Faced with competition for Huntsman, Blavatnik returned his 

attention to Lyondell. 

On July 9, 2007, Blavatnik met with Smith to discuss an all-cash deal at $ 40 per share. Smith 

responded that $ 40 was too low, and Blavatnik raised his offer to $ 44- $ 45 per share. Smith 

told Blavatnik that he would present the proposal to the board, but that he thought the board 

would reject it. Smith advised Blavatnik to give Lyondell his best offer, since Lyondell really 

was not on the market. The meeting ended at that point, but Blavatnik asked Smith to call 

him later in the day. When Smith called, Blavatnik offered to pay $ 48 per share. Under 

Blavatnik's proposal, Basell would require no financing contingency, but Lyondell would 

have to agree to a $ 400 million break-up fee and sign a merger agreement by July 16, 2007.  

Smith called a special meeting of the Lyondell board on July 10, 2007 to review and consider 

Basell's offer. The meeting lasted slightly less than one hour, during which time the board 

reviewed valuation material that had been prepared by Lyondell management for presentation 

at the regular board meeting, which was scheduled for the following day. The board also 

discussed the Basell offer, the status of the Huntsman merger, and the likelihood that another 

party might be interested in Lyondell. The board instructed Smith to obtain a written offer 

from Basell and more details about Basell's financing.  

Blavatnik agreed to the board's request, but also made an additional demand. Basell had until 

July 11 to make a higher bid for Huntsman, so Blavatnik asked Smith to find out whether the 

Lyondell board would provide a firm indication of interest in his proposal by the end of that 

day. The Lyondell board met on July 11, again for less than one hour, to consider the Basell 

proposal and how it compared to the benefits of remaining independent. The board decided 

that it was interested, authorized the retention of Deutsche Bank Securities, Inc. ("Deutsche 

Bank") as its financial advisor, and instructed Smith to negotiate with Blavatnik.  

Basell then announced that it would not raise its offer for Huntsman, and Huntsman 

terminated the Basell merger agreement. From July 12 - July 15 the parties negotiated the 

terms of a Lyondell merger agreement; Basell conducted due diligence; Deutsche Bank 

prepared a "fairness" opinion; and Lyondell conducted its regularly scheduled board meeting. 

The Lyondell board discussed the Basell proposal again on July 12, and later instructed Smith 

to try to negotiate better terms. Specifically, the board wanted a higher price, a go-shop 

provision, and a reduced break-up fee. As the trial court noted, Blavatnik was "incredulous." 

He had offered his best price, which was a substantial premium, and the deal had to be 

concluded on his schedule. As a sign of good faith, however, Blavatnik agreed to reduce the 

break-up fee from $ 400 million to $ 385 million. 



On July 16, 2007, the board met to consider the Basell merger agreement. Lyondell's 

management, as well as its financial and legal advisers, presented reports analyzing the merits 

of the deal. The advisors explained that, notwithstanding the no-shop provision in the merger 

agreement, Lyondell would be able to consider any superior proposals that might be made 

because of the "fiduciary out" provision. In addition, Deutsche Bank reviewed valuation 

models derived from "bullish" and more conservative financial projections. Several of those 

valuations yielded a range that did not even reach $ 48 per share, and Deutsche Bank opined 

that the proposed merger price was fair.  Indeed, the bank's managing director described the 

merger price as "an absolute home run." Deutsche Bank also identified other possible 

acquirors and explained why it believed no other entity would top Basell's offer. After 

considering the presentations, the Lyondell board voted to approve the merger and 

recommend it to the stockholders. At a special stockholders' meeting held on November 20, 

2007, the merger was approved by more than 99% of the voted shares.  

The first stockholders to litigate this merger filed suit in Texas on July 23, 2007. Walter E. 

Ryan, Jr., the plaintiff in this action, participated in the Texas litigation and filed suit in 

Delaware on August 20, 2007. The Texas court denied an application for a preliminary 

injunction on November 13, 2007, while the defendants in Delaware were briefing their 

motion for summary judgment. The Court of Chancery issued its opinion on July 29, 2008, 

denying summary judgment as to the "Revlon" and the "deal protection" claims. This Court 

accepted the Lyondell directors' application for certification of an interlocutory appeal on 

September 15, 2008. 

_____ 
 

___________________________________________________________________________ 

Room to Argue, page 760: Are Hostile Takeovers Good for Shareholders? 

Reading One 

This reading provides a nice summary of different theories of costs and benefit of hostile 

takeover and some interpretations on the costs and benefit.  

REGULATING THE MARKET FOR CORPORATE CONTROL: A CRITICAL 

ASSESSMENT OF THE TENDER OFFER’S ROLE IN CORPORATE GOVERNANCE  
84 Colum. L. Rev. 1145 

John Coffee, Jr.  

Copyright  ©, 1984 by the Directors of the Columbia Law Revision Association, Inc.; John 

C. Coffee, Jr. 

… 

A. A Scorecard of the Players Their Positions 

Those who have sought to explain the phenomenon of the hostile takeover have usually 

begun with its most striking fact: bidders have been willing to pay extraordinarily high 

premiums (sometimes over 100%) for the stock of target corporations, even though the 



securities so solicited were presumably efficiently priced because they were typically traded 

on major stock exchanges. Why are such lucrative premiums paid? Most of the explanations 

can be grouped under one of the following four headings: 

1. The Disciplinary Hypotheisis. -- Viewed through the lens supplied by the "market for 

corporate control" thesis, the role of the tender offer is to replace inefficient management. 

The bidder, it is argued, pays a premium over the market price because it believes that the 

target's assets have not been optimally utilized and that under superior management they 

would earn a higher return, thereby justifying the tender offer premium. In this light, the 

higher the premium, the greater the degree of mismanagement that the bidder must perceive. 

So viewed, the hostile tender offer appears a benign and socially desirable phenomenon, 

which benefits both the bidder and the target's stockholders, who simply divide among 

themselves the value that the incumbent management's inefficiency denied them. 

The Disciplinary Hypothesis places special weight on the target management's resistance to 

the takeover to demonstrate that the anticipated gain that motivated the acquisition was 

probably predicated upon the displacement of an inefficient target management. In principle, 

combining two firms could create value for any of a number of reasons not involving the 

prior mismanagement of either. Whatever the motive, economic theory predicts that the 

parties -- here, the two classes of shareholders -- will voluntarily enter into any mutally 

advantageous transaction. If one firm is making inefficient use of its assets, the Coase 

Theorem in substance predicts that another firm which can obtain greater value from the 

same assets will "bribe" the less efficient firm's stockholders to let it do so. This view that 

"winners bribe losers" implies that an efficient allocation of resources generally will result, 

regardless of legal rules and without regulatory interventions. Normally, this will occur 

through a "friendly" merger or acquisition, because both sides gain and meither has a reason 

to resist. Still, the efficient outcome may be frustrated if managerial resistance to the 

acquisition precludes it. From a Coasean perspective, such resistance is comprehensible only 

if the interests of the target's management deviated from those of its shareholders. Such a 

conflict would arise either because the management of the target expected to be replaced by 

the bidding firm, or because it saw an opportunity to demand a side payment for its 

acquiescence. The significance of this perspective then lies in its clear implication that 

"hostile" acquisitions are disproportionately motivated by the bidder's desire to realized value 

through replacing an inferior management while "friendly" acquisitions are typically 

motivated by other business considerations that pose less of a threat to the incumbent 

management. This logic also leads to the conclusion that hostile bids have a unique role in 

corporate governance as a policing mechanism. 

… 

2. The Synergy Hypothesis. -- An alternative explanation of the hostile takeover views the 

takeover premium as justified not by the sub-optimal performance of the target, but rather as 

the result of the target's having a unique value to the bidder that is in excess of its value to the 

market generally. Put simply, the value of the combined enterprise is expected to be greater 

than the sum of its separate parts as independent companies. Such "synergistic gains" may be 

the result of a variety of factors that are independent of the inefficient management thesis: 

unique product complementarity between the two companies, specialized resources possessed 

by the target, economies of scale, cost reductions, lowered borrowing costs, or the capital 

market's response to the combined enterprise. Professor Gilson and Lucian Bebchuk have 

separately articulated this view in a series of carefully reasoned articles. However, their thesis 



is subject to two important objections. First, studies of postacquisition experiences of 

acquiring companies have typically found that the expected synergy seldom materializes in 

the form of higher profits. Second, this theory gives little attention to the disciplinary or 

deterrent impact of hostile takeovers. These flaws do not invalidate the theory, but do suggest 

that it is only a partial explanation. 

3. The Empire Building Hypothesis. -- A more skeptical explanation for high takeover 

premiums begins from the obvious possibility that the bidder simply may have overpaid. 

Those who take a "behavioral" view of the modern corporation have long argued that firms 

tend to maximize size, not profits. Management may pursue size maximization, even when it 

is not in the interests of shareholders, for any of a variety of reasons: (1) greater size tends to 

correspond with higher compensation for management; (2) increased size implies greater 

security from a takeover or other control contest; (3) enhanced prestige and psychic income 

are associated with increased size and national visibility; (4) greater size often translates into 

oligopolistic market power; or, finally, (5) expansion offers opportunities for advancement to 

the executive staff of the bidding firm. Under this "empire building" thesis, the high 

premiums paid in tender offers are less an indication of the potential latent in the target's 

assets than of an overly optimistic assessment by the bidder of its own capabilities as a 

manager. From this perspective, the takeover process may result not in greater efficiency, but 

only in a net transfer of wealth from the bidder's shareholders to those of the target. Much 

empirical data suggest that these wealth transfers occur frequently, but it is considerably 

more difficult to argue that they predominate. Nonetheless, the Empire Building Hypothesis 

suggests that the most important conflict of interests in corporate control contests may be on 

the bidder's side of the transaction -- between the interests of the bidder's management and 

those of its own shareholders. In any case, as a model which explains takeover activity, the 

Empire Building Hypothesis focuses singlemindedly on only one variable (the effect on the 

bidder) and therefore cannot be taken as more than a partial explanation. 

4. The Exploitation Hypothesis. -- Gain to the bidder in a takeover can come either through 

the creation of new value or through the transfer of existing value from other investors. 

Recent commentators have suggested that such wealth transfers may result from the target 

shareholders being trapped in a classic "prisoner's dilemma" in which they are faced with a 

choice between an unsatisfactory current price offered by the bidder and a potentially even 

lower price in the future.  

Two distinct scenarios have been suggested to explain how exploitation might occur. 

Professor Carney has pointed to the recent appearance of the two-tier bid, in which a high 

premium is paid in a partial bid for 51% of the target's stock, but then a takeout merger is 

eventually effected at a price below the pre- tender offer market price, with the result that the 

average price received amounts to a net loss for the target's shareholders. Actual transactions 

in which the bidder acquires the target at an average price below the pretender trading price 

remain exceedingly rare, however.  

Another, more popular form of the exploitation thesis argues that bidders overreach target 

shareholders by exploiting temporary depressions in the target's stock price in order to seize 

control of the garget in a bargain purchase. A variation on this same theme views the recent 

high rate of takeover activity as the product of systematic undervaluation on the part of the 

stock market, which, it is asserted, capitalizes industrial corporations at levels well below 

their "going concern" value or, at times, even below their book value. If, as the saying goes, 

"the cheapest oil that can be found is on the floor of the New York Stock Exchange," the 



rational bidder will exploit these opportunities to make a bargain purchase, rather than pay a 

higher price to develop equivalent plant and production facilities... 

…  

5. An Overview. -- The major watershed highlighed by the foregoing survey is between those 

explanations that see takeovers as creating wealth and those that see takeovers as primarily 

transferring existing wealth. The first two theories -- the Disciplinary Hypothesis and the 

Synergy Hypothesis -- postulate that takeovers create wealth in the form of higher stock 

prices, and that the bidder and target shareholders share the gains. The Empire Building and 

Exploitation Hypotheses view the takeover less benignly and see it as a mechanism which 

frequently transfers wealth between different groups of shareholders. Under the Empire 

Building thesis, target shareholders profit at the expense of bidder shareholders, while under 

the various Exploitation Hypotheses, the reverse is true, as bidder shareholders receive gains 

at the expense of target shareholders. Thus, if one asks "who wins and who loses from 

takeovers," these different explanations give every possible answer. Yet, even though these 

various theories are inconsistent, it does not follow that one must be entirely valid and the 

others false. Rather, under a pluralistic interpretation, each theory may have a partial validity 

and may accurately describe the motivations underlying some (but not all) takeovers. The 

empirical evidence gives some support for this "disaggregated" perspective, because 

instances can be identified in which the gains to either class of shareholders (bidder or target) 

came at the expense of the other.  

The pluralistic interpretation under which each of the foregoing theories has some 

explanatory power implies that corporate control contests sometimes create wealth and 

sometimes only redistribute it. From a public policy perspective, wealth creation should be 

encouraged, but wealth redistribution discouraged. Public policy should seek to discourage 

mere wealth transfers between bidder and target shareholders (in either direction), both 

because there are no redistributive goals to be served in this context and because wealth-

transferring takeovers are likely to involve an element of coercion, which means that these 

transfers are not voluntary in the usual sense of that term. Indeed, even where the winner's 

gains clearly exceed the loser's losses, it does not follow that society is entitled on efficiency 

grounds to disregard the fact that uncompensated losses to some group are forseeable. As a 

result, to mitigate the serious normative problem that arises when a public policy creates a 

forseeable class of "losers," it is important that the empire building and explotiation motives 

be chilled. 

… 

B. Does an Auction Market Increase Target Shareholder Wealth? 

At first glance, it might seem clearly in the interest of shareholders that their management 

solicit a higher offer once an initial bid has been made for their company's shares. After all, 

numerous examples exist in which the resulting auction has produced a significantly higher 

premium for the shareholders. Nonetheless, Professors Easterbrook and Fischel have 

presented a provocative critique of this view. Whether auction contests benefit shareholders, 

they argue, depends on whether one examines the welfare of shareholders from an ex post or 

an ex ante perspective. From an ex post perspective -- that is, one that considers the question 

after the initial tender offer is made -- it may appear that the shareholders benefit from the 

competitive bid. But from an ex ante perspective -- that is, one that considers shareholder 



welfare as of a time prior to the commencement of the tender offer -- the interest of 

shareholders is best served, they claim, by increasing the probability that an offer will be 

made. Thus, if the net impact of a legal rule encouraging competing bids is to reduce the 

likelihood of a tender offer being made at all, shareholders seemingly lose, rather than 

benefit, from the auction market that such a rule encourages.  

The next step in their analysis simply applies the basic economics of supply and demand to 

the tender offer context: as the price of any commodity rises, the demand for it almost 

invariably decreases. In short, the usual interaction of supply and demand means that if 

competitive bids drive up the tender offer premium that must be paid for corporate control, 

then fewer tender offers will be made. Accordingly, Professors Easterbrook and Fischel argue 

that shareholders should prefer a rule that requires managerial passivity in the face of the 

initial bid, in part because any other rule would chill the prospect of a tender offer being 

made.  

In separate rebuttals, both Professor Gilson and Lucian Bebchuk have responded that the 

possibility of a competitive bid will not chill the willingness of the first bidder to undertake 

the costs of a tender offer. The initial bidder, they argue, can still win by losing -- that is, it 

can recoup its costs and also turn a quick profit by tendering the shares it has already 

purchased to the higher bidder. Although there may be considerable legal obstacles and 

business risks to such a game plan, Gilson and Bebchuk are undoubtedly correct that any 

resulting chill will be insufficient to deter all hostile tender offers. Yet, their argument is not 

adequately responsive to the point made by Professors Easterbrook and Fischel that demand 

curves almost invariably slope downward to the right; as a result, any increase in the 

expected cost of acquiring control implies that some reduction in the demand for corporate 

control is virtually inevitable. Although Professor Gilson has vigorously disputed this point, 

some decline seems inevitable for a variety of legal and institutional reasons, even apart from 

economic theory. First, there is a stigma associated with being a bidder who is not truly 

seeking control; such market irritants as Carl Icahn and T. Boone Pickens have aroused 

considerable resentment and are regarded within the corporate community as virtual 

extortionists. In any case, the largest recent bidders -- for example, Mobil, DuPont, and U.S. 

Steel -- clearly have shown.ittle interest in the turnaround profit that comes from being the 

initial bidder who later tenders to the eventual winner. Second, the first bidder has no 

assurance that it will be able to tender sufficient shares to the successful bidder to make a 

profit, particularly if the second bidder makes only a partial or two-tier bid. Third, the initial 

bidder's ability to retain the gain it makes on any resale of the shares to the successful bidder 

is constrained by Section 16(b) of the Securities Exchange Act of 1934. Also, in a world of 

competitive bids, the first bidder may increase its own exposure to a takeover, as Bendix 

found when its bid for Martin Marietta eventually resulted in its acquisition by Allied 

Corporation. Finally and most importantly, empirical data reveals a clear pattern: when a 

corporate bidder loses a control contest and the target is instead captured by a rival firm, the 

losing bidder's stock declines significantly. The explanation for this pattern is uncertain and 

may involve reputational injury to the bidder or simply the market's belief that transaction 

costs were wasted. But to a management concerned with maximizing its firm's stock value, 

this is a substantial disincentive, particluarly when the data also shows that the initial bidder 

loses in seventy-five percent of the cases when a second bid is made. All these reasons 

suggest that Professor Gilson has overgeneralized in predicting that the frequency of 

takeovers will not decline in a competitive environment. The pre-Williams Act experience 

seems also to corroborate this conclusion that higher premiums imply a reduced frequency.  



Still, one cannot leap from this simple conclusion to the broader proposition reached by 

Professors Easterbrook and Fischel that shareholder wealth is therefore best maximized by 

seeking to discourage competing bids. The fallacy in such a leap is best shown graphically 

and involves the shape of the demand curve for corporate control: 

… 

Despite numerous reports that institutional investors now characteristically oppose "shark 

repellent" charter amendments and similar measures designed to insulate incumbent 

management from takeovers, shareholders continue to adopt these provisions. A survey found 

that in fifty-five out of fifty-nine annual meetings in 1983, shareholders approved "shark 

repellent" charter amendments. Although this pattern might be partially ascribed to the usual 

factors of shareholder apathy and managerial domination of the proxy machinery, one aspect 

of the pattern stands out: institutional investors appeared to draw a sharp distinction between 

"fair price" provisions (which typically specify a formula under which any follow-up merger 

between the bidder and the target must be at a price equal to, or above, that paid in the initial 

tender offer) and other forms of "shark repellent" provisions. A recent survey of 2,500 

institutions found that institutional money managers favored "fair price" provisions by a ratio 

of three to one, but, conversely, opposed supermajority provisions by a ratio of three to one. 

What explains this dramatic difference in their response? The best answer seems to be that, 

although most supermajority provisions are designed to chill all takeover bids, "fair price" 

provisions are perceived by investors as intended to discourage only "front loaded" partial 

bids, which are made for a portion of the outstanding stock at a price higher than that which 

the bidder is prepared to pay for the remaining shares of the target.  

In effect, "fair price" provisions increase the takeover premium, but do not necessarily give 

target management a means by which to resist all takeovers. Absent a "fair price" provision in 

the target corporation's certificate of incorporation, the cheapest strategy for the bidder is to 

acquire control by making a partial tender offer for fifty-one percent of the target's shares at a 

high premium and then acquire the remaining interest in the target at a lower price pursuant 

either to a merger or to post-tender offer purchases in the open. ... 

The second item of evidence lies in the generally positive reaction of the stock market to the 

adoption of a "shark repellent" amendment. Although this evidence is mixed, it seems on 

balance to show both that prices go up on average when supermajority provisions are adopted 

and down on average when they are eliminated. The simplest explanation for this 

phenomenon is that the market believes that such amendments maximize value for 

shareholders. In turn, this market reaction suggests that the market believes the demand curve 

for corporate control is inelastic. 

Of course, other interpretations are also possible: the stock market's upward movement in the 

wake of the announcement of a proposed shark repellent amendment may reflect its view that 

the mere consideration of such an amendment signals that a bidder has already appeared on 

the scene and that a control contest is imminent. Similarly, the willingness of the institutional 

investors to tolerate fair price amendments may be less significant than their general hostility 

to other forms of supermajority provisions. Or, it may be that institutional investors are 

simply risk averse about being trapped in a two-tiered tender offer where they will obtain 

little or no premium. Yet, the institutional investor is less exposed to this danger than the 

ordinary investor for a variety of reasons. Thus, if the simplest explanation is to be preferred, 



the market's perception that the demand for control is inelastic seems to best explain both 

these trends. 

… 

D. The General Deterrent Effect of the Hostile Takeover 

To this point, this Article has focused only on the interests of shareholders in receiving a 

direct gain in the form of a premium for their shares as the result of an actual or threatened 

corporate contest. That interest can be defined as the product of the probability of a hostile 

bid being made times the size of the expected premium. Still, such a definition of the 

shareholders' self-interest fails to account for all the interests of shareholders in corporate 

control contests, because it ignores the benefits received by shareholders in the vast majority 

of corporations for which a hostile bid is never made. To the extent that hostile takeovers 

produce a desirable general deterrent effect, which constrains managerial self-dealing and 

inefficiency, these shareholders also benefit. In this light, probably the strongest argument in 

favor of the Easterbrook-Fischel position that auctions should be discouraged is that a zero 

premium policy will maximize the general deterrent effect of the hostile takeover by 

increasing the frequency of hostile bids. 

To understand the impact of his deterrent effect on shareholder wealth, it is useful to think of 

the value of a share of stock as being the sum of two components: (1) the price that would 

prevail in the market under current management if no takeover bid were forthcoming 

multiplied by the probability that no offer will be made, and (2) the premium that would be 

paid over this price in a hostile tender offer multiplied by the probability of such an offer. 

Because the probability that a hostile tender offer will be made for any specific corporation is 

relatively small, the second component -- the expected takeover premium -- is likely to be the 

smaller of the two. Indeed, these two components of value may at times even have an inverse 

relationship. As a result, legal rules that discouraged competitive bidding, thereby increasing 

the frequency of takeovers, could in theory produce a net benefit for shareholders by 

maximizing the size of the first component of value, even if they minimized the size of the 

second component. Accordingly, even if the demand for corporate control is inelastic and 

even if auctions and shark repellent provisions do maximize the size of the expected takeover 

premium, it is still possible that the higher frequency of takeovers under the 

Easterbrook/Fischel position would produce a greater gain in the first component (the value 

under current management) than it would a loss in the second component (the expected 

takeover premium). Yet, the trade-off between these two components must remain 

indeterminate because we cannot reliably estimate (a) their relative size, (b) the incremental, 

general deterrent effect of increased capital market discipline, or (c) the possibility that over-

deterrence might result because of "excessive" capital market discipline. 

Still, the traditional theory of criminology provides a useful analogy that tends to confirm the 

view that there should be increased deterrence under a regime of more frequent takeovers. In 

general, criminologists have placed greater emphasis on the likelihood of detection than on 

the severity of the sanction in estimating the impact of deterrence. Indeed, not only is the 

probability of a takeover higher under the Easterbrook/Fischel position, but the severity of 

the sanction is also greater. Dismissal of incumbent management is likely to occur more 

quickly and with less face-saving diplomacy in the wake of a hostile takeover than in the 

aftermath of an arranged marriage with a white knight. In addition, the executives who are 

dismissed probably will be shareholders as well, and they stand to receive a lower premium 



for their shares under the Easterbrook/Fischel rule of passivity than under a system that 

facilitates an auction market. Thus, the two standard variables criminology uses to analyze 

the deterrent effect of a sanction -- probability of apprehension and severity of sanction -- 

both point in favor of a policy of high frequency and low premiums. 

… 

Although this pattern suggests that the current impact of the hostile takeover may prune 

overgrown corporate empires more frequently than it builds new ones, it also raises the 

prospect that a still higher rate of takeover activity might compel potential target 

managements to view their firm's assets in much the same manner as a professional securities 

trader does his current portfolio. Increased deterrence may well make the manager more 

sensitive to the market's judgment, but this is a mixed blessing to the extent that the manager 

may have either better judgment or better information. Although this example of a possible 

diseconomy will be postponed until Part III, another probable consequence of an increased 

deterrent threat will be considered next because it involves not a diseconomy as such, but 

rather an adaptive response by management to the increased risk of a law premium takeover 

that could deprive management of what it sees as its legitimate entrepreneurial interest in its 

firm. This response seems likely to offset the benefits to shareholders of the additional 

deterrence generated by a low takeover premium policy. 

___________________________________________________________________________ 

Reading Two 

The following reading provides another perspective on hostile acquisitions.   

THE TURN IN TAKEOVERS: A STUDY IN PUBLIC APPEASEMENT AND 

UNSTOPPABLE CAPITALISM 

30 Ga. L. Rev. 943 

Carol B. Swanson  

Copyright © 1996 Georgia Law Review Association, Inc.; Carol B. Swanson   

… 

C. EXPLAINING THE PARADOXES 

… 

The takeover barriers presented by state legislation and internal corporate defenses are not 

absolute. To the extent the door is left open, interested parties can negotiate an appropriate 

result. In that sense, the law attempts to strike a workable balance. State legislation totally 

precluding takeovers would be unconstitutional. State statutes providing too tough a standard 

for bidders, but permitting corporations to opt out, get left behind. Other current legislation, 

on the other hand, delays but does not prevent hostile acquisitions. This delay may well 

facilitate the ultimate completion of a deal satisfactory to all sides. Given the unyielding press 

of capitalism, entrepreneurs will continue to find a way. 

Interestingly, the laws having the greatest impact on takeovers today are not the antitakeover 



statutes at all; rather, it is the deregulation legislation that has merger-and-acquisition activity 

exploding in previously forbidden industries. Where the law had previously provided a 

complete barrier, its removal makes all the difference. 

Given the voluminous antitakeover legislation passed in the name of assisting corporate 

constituencies other than the shareholders, one might assume that local communities and all 

noninvestor stakeholders received some palpable benefit. This assumption might also follow 

from the absence of public outcry despite the recent resurgence of takeover activity. It might 

be argued that antitakeover legislation and the underlying push by corporate management to 

attain it reflect a new attitude of heightened consideration for labor, consumers, and the 

affected public. 

These assumptions would be wrong. For these “other constituencies,” winning the battle of 

obtaining antitakeover legislation did little--or perhaps nothing--to enhance their position 

before management in the corporate governance “war.” Indeed, the creation of facially 

supportive legislation may have moved these other constituencies to the rear. 

If corporate management today is paying heed to voices other than those directly associated 

with company wealth and stock value, business literature does not reflect such 

considerations. When advising managers regarding merger and acquisition strategies, there is 

no focus on noneconomic takeover impacts and no effort to make a connection between 

corporate profitability and satisfaction within other constituencies. Although business 

literature does advise acquisition strategy regarding labor, it does so largely with respect to 

achieving successful integration of both corporate cultures into the merged company. 

This is not to say that the thrust of corporate management in evaluating acquisition strategy is 

wrong; rather, managers simply are not explaining or even suggesting the thoughtful 

consideration of other corporate constituencies when facing significant business decisions. To 

the extent these “other constituencies” had hoped to achieve meaningful voice in corporate 

governance as a result of antitakeover legislation, the practical reality does not seem to reflect 

any such change. 

The fact that takeovers are occurring today at record rates without a corresponding outburst 

of public reaction may also be a telling sign with respect to the interests of other 

constituencies. First, it may mean that these public interests may never have been an integral 

part of the negative visceral reactions witnessed in the 1980s; in other words, the tremendous 

public outcry when local companies came under attack may have been a corporate 

manipulation from the outset. Corporate management advanced the interests of other 

constituencies to provide compelling reasons supporting antitakeover legislation, but those 

other constituencies themselves were actually not heard in large numbers on the subject. This 

lack of involvement would be rational, given the way the development of business law 

usually unfolds. One would not expect lay individuals to advance specific, complex 

antitakeover statutes designed to protect their interests when domestic businesses are subject 

to sophisticated offers in the market place. On the other hand, the natural next inquiry is 

whether the other constituency legislation in fact was an effort to protect the interests of those 

groups. The answer is a very qualified “yes.” The legislation does protect corporate 

constituencies other than the shareholders, but only to the extent doing so is consistent with 

management's vision for the corporation. 

The lack of current public--or even corporate--reaction to the takeover surge may indicate 



something else. Depending upon whether the perceived consequences of today's takeovers 

are different than those of a decade ago, the current silence either reflects a certain 

satisfaction with the “new look” of the takeover resurgence or, if the transactions are 

relatively unchanged, the lack of reaction may show an acquiescence or resignment to the 

fact of change in the workplace. Finally, the fact that a relatively comprehensive scheme of 

antitakeover mechanisms is now in place may mute any current dissatisfaction because there 

are no feasible alternatives. 

In truth, what might appear to be public appeasement may instead reflect management 

resignation. The bitter controversies have yielded to more subdued inquiries and tentative 

optimism. No longer the malevolent monster threatening irreparable injury to United States 

industry, the takeover beast more benignly lumbers across the business landscape, leaving 

investors and management alike relative “winners.” As the dealmaking continues, the law 

will continue to shift to reflect business concerns about acquisition innovations, and 

unstoppable capitalism will continue to find a way. In the end, takeovers hold dangerous 

possibilities, but demonstrate healthy activity in an environment of entrepreneurs. 

___________________________________________________________________________ 

Reading Three  

The following reading discusses Japan’s non-hostile takeover approach.   

THE EFFICIENCY OF FRIENDLINESS: JAPANESE CORPORATE GOVERNANCE 

SUCCEEDS AGAIN WITHOUT HOSTILE TAKEOVERS 
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I. Introduction 

Two decades ago, a love for hostile takeovers was largely limited to some American 

academics and highflying investment bankers on Wall Street who lived by the mantra "greed 

is good." Today, hostile takeovers are widely embraced by mainstream governments, 

academics, and corporate governance pundits around the world who assume that they are a 

prerequisite for an efficient system of corporate governance. This assumption is false. 

Recent economic history suggests that hostile takeovers are anything but a prerequisite for an 

efficient system of corporate governance. Japan's miraculous rise from its postwar ruins to 

the world's second-largest economy was built on a system of corporate governance that 

thrived because of - not despite - the absence of hostile takeovers. This historical fact is well-

known and widely accepted. Based on this alone, the assumption that hostile takeovers are a 

prerequisite for efficient corporate governance appears ahistorical and misguided. 

However, with the burst of the bubble in the early 1990s and the "lost decade" of economic 

ruin that followed, the Japanese corporate governance model was widely viewed as a failed 

economic experiment. Its success without hostile takeovers was deemed irrelevant. 

Concurrently, in the 1990s, America's unprecedented accumulation of wealth propelled it to 

the position of the world's sole economic superpower. America's success was largely 

attributed to its unique market-based corporate governance model, which was purportedly 

driven by hostile takeovers. Global competition led governments around the world to "play 



catch-up" by developing their own hostile takeover regimes. The increasing prevalence of 

hostile takeovers throughout the developed world, especially in continental Europe, became 

"evidence" of their efficiency and necessity. The received wisdom became that countries 

either embrace a hostile takeovers regime (in some form) or accept suboptimal economic 

performance.  

It is in this context that Japan's recent economic recovery provides a poignant 

counterexample. In the last decade, Japan has transformed itself from being on the brink of 

one of the largest economic meltdowns in modern economic history to currently being in the 

midst of its longest period of postwar economic expansion (2002-2007). This astounding 

recovery was defined by massive reallocations of capital from inefficient firms and industries 

to more efficient ones. If one accepts that hostile takeovers are an essential mechanism for an 

efficient system of corporate governance - particularly in periods of restructuring - then one 

would expect that hostile takeovers played a major role in Japan's remarkable recovery. 

However, this was not the case. In fact, their role was minimal. There was not a single 

successful hostile takeover of a major Japanese company during the recent recovery. Instead, 

true to its postwar tradition, corporate Japan  successfully restructured through government 

intervention, bank-driven reallocation of capital, and orchestrated, friendly mergers - the 

antitheses of the American corporate governance model premised on hostile takeovers.  

The conspicuous absence of hostile takeovers in Japan's recent recovery is even more 

remarkable considering that, in the opinion of most experts, market conditions for hostile 

takeovers during the recent recovery were close to optimal. Prior to and during the recovery, 

the bust-up values of a substantial percentage of Japan's listed companies were considerably 

more than their cumulative stock price. Stable shareholdings between firms, which were 

widely viewed as the most significant barrier to hostile takeovers in Japan, had substantially 

declined to levels that many claimed made them increasingly irrelevant. Shareholder 

activism, spurred on by charismatic cultural icons and buttressed by a substantial increase in 

foreign shareholders, led many to suggest that Japan's purported cultural aversion to hostile 

takeovers was no longer a major hindrance. Reforms to Japan's corporate law essentially 

made Delaware takeover jurisprudence part of Japan's legal framework. Indeed, many 

corporate governance experts considered Japan to be a utopia for hostile takeovers. Yet 

despite the pro-hostile takeover environment that emerged, there has never been a successful 

hostile takeover bid during Japan's period of economic recovery.  

Ironically, not only were successful hostile takeovers absent during Japan's recent recovery, 

but the recovery appears to have reinforced the traditional Japanese corporate governance 

model (in which hostile takeovers play no role). Despite the poison pill being made legally 

available, banks and companies have opted to rebuild substantially their cross-shareholdings 

over the last two years. Shareholder activism has been quelled by the prosecution and demise 

of Horie and Murakami - the two de facto leaders of the recent shareholder activism 

movement. The "more efficient" board structure found in the United States, with its 

mandatory "independent" directors, has been adopted by less than three percent of Japan's 

listed companies since it was made legally optional in 2002, and the rate of companies 

choosing to adopt it has dramatically slowed since then. These facts clearly demonstrate that 

the recent recovery inspired a movement away from, not towards, the American governance 

model based on hostile takeovers. 



A striking example of the limited effect of hostile takeovers on Japan's recent recovery can be 

seen in the failed hostile takeover bid by Oji Paper for Hokuetsu in 2006, which was the first 

postwar hostile takeover bid by one "blue chip" Japanese company for another. When Oji 

made its hostile bid (and even after the bid failed), numerous commentators regarded it as an 

"epoch-making" event that illustrated the increasing significance of hostile takeovers in 

Japan.  

In fact, the opposite is true. Oji's bid offered target shareholders a handsome premium and 

was widely regarded as making "good business sense." As with previous hostile bids, it 

predictably failed when stable friendly shareholders protected incumbent management. 

Despite numerous  unscrupulous defensive tactics by Hokuetsu and its stable friendly 

shareholders, which would have sparked a tirade of litigation in almost any other developed 

country, not a whisper was heard in a Japanese courtroom. Hokuetsu is a company in which 

foreigners control twenty-five percent of the shares. Yet, in traditional postwar style, 

incumbent management and employees, with help from stable friendly shareholders, rolled 

over nascent "shareholder activists" without breaking a sweat.  

The conclusion that hostile takeovers played a minimal role in Japan's recent recovery will 

likely surprise both casual observers and Japan experts. This is because for two decades, a 

hopeful cadre of journalists, academics, lawyers, and M&A consultants has produced a 

veritable library of literature explaining why Japan has been on the brink of a vigorous hostile 

takeovers market similar to that in the United States. Recently, a number of luminaries in the 

field have even drawn strained comparisons between the de minimus effect that repeated 

failed attempted hostile takeovers have had on Japan's recent recovery with the dramatic 

effect that the vigorous hostile takeovers market had on restructuring corporate America in 

the late 1980s. The myopic focus on predicting the arrival of hostile takeovers in Japan and 

straining to find comparisons with the evolution of American corporate governance has 

obscured the more important reality that "friendly change" (i.e., friendly and orchestrated 

M&A, government intervention, and bank reallocation of capital) has driven Japan's 

remarkable recovery. 

Despite talk of a convergence to an American system of market-based corporate governance, 

Japan's recent recovery (indeed its entire system of postwar corporate governance) cannot be 

understood through the narrow lens of the American corporate governance model. Japan's 

approach to M&A has evolved, but not in the way predicted by past experiences in the United 

States. Unique traits of Japanese corporate governance - particularly lifetime employment 

and the powerful influence of the government and banks - have led to orchestrated and 

friendly (but, not hostile) M&A being the significant force for restructuring. This is not new. 

Hostile takeovers have played a minimal role throughout Japan's successful postwar 

economy. What is new is  [204]  evidence that in the era of globalization, the "efficiency of 

friendliness" exemplified by Japanese corporate governance is still an effective mechanism 

for efficiently restructuring a developed economy. This is important because it once again 

makes Japan's unique approach to corporate governance a viable alternative to the American 

corporate governance model based on hostile takeovers. 

The balance of this paper will proceed as follows. First, section two will examine how 

Japan's traditional main bank model prospered in the absence of hostile takeovers and explain 

why academics and other commentators have ignored this evidence of "success without 

hostile takeovers." Section three will then present evidence of the monumental economic 

restructuring that occurred prior to and during Japan's recent recovery (1997-2006) and 



analyzes why, according to conventional wisdom, this restructuring should have been (but 

was not) marked by a wave of hostile takeovers. Section four will explore the history of 

failed hostile takeovers during the recent recovery and challenge arguments that these failed 

hostile takeovers have played a significant role in Japan's recent recovery. The conclusion 

reached in this section is that failed hostile takeover attempts played a marginal role in 

Japan's recent recovery. Section five will provide a brief explanation of how traditional 

barriers to hostile takeovers in Japan appear to be rebuilding and why the recent recovery 

appears to have inspired a movement away from, not towards, the American governance 

model. Section six will set out the valuable lessons learned from Japan's "friendly" recovery. 

 


